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Aurangabad Municipal Corporation

This Agreement (hereinafter called the “Agreement”) is made on the 23" day of the August
month of 2013 year, between, Aurangabad Municipal Corporation {AMC) represented by
Municipal Commissioner(hereinafter called the “Authority” which expression shall include
their respective successors and permitted assigns, unless the context otherwise requires,
include Its administrators, successors and assignees), Aurangabad City Water Utility
Company Ltd (ACWUCL), a SPV (Special Purpose Vehicle) formed for the project, a company
incorporated under the Companies Act, 1956 and having its registered office at 206,
Marthanda Building, Above Canara Bank, Dr. Annie Besant Road, Worli Naka, Mumbai, India,
(hereinafter referred to as “Concessionaire”, which expression shall, unless the context
otherwise requires, include its successors and permitted assigneeé) of the FIRST PART (shall
also be termed as “Client” for this agreement);and on the other hand, M/s. Unity
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Consultants Pvt. Ltd. Pune, represented by Mr. Mahesh P. Pathak, Chairman & Managing
Director, having their office at 7 Raghuvansh Apartments, Plot no. 78, Mayur Colony,
Kothrud, Pune 411038, India , of the SECOND PART (hereinafter referred;‘to as the
“Independent Engineer”), which expression shall, unless the context otherwis‘ei requires, .
include its successors/ successors in business and permitted assignees and substitutes)

AND

WHEREAS

(A) AMC has launched a Parallel Pipe Water Supply Scheme for the year 2038, sanctioned in
the year 2009 under the Urban Infrastructure Development Scheme for Small and
Medium Towns (“UIDSSMT”) programme of Ministry of Urban Development (the
“MoUD”). The Project has two sub-components: {i) Building a new bulk water
transmission pipeline with a water treatment plant; and (ii) Refurbishment of an existing
distribution system in the city, in the manner, and to the extent set forth in Concession
Agreement.

(B) In seeking to fulfill its statutory obligations under the Bombay Provincial Municipal
Corporations Act 1949, and pursuant to section 66A of the said Act, AMC intends that
the Project be undertaken with private sector participation un a public private
partnership basis and has passed a General Body resolution vide subject number 554
dated August 18, 2009, among other things, to confirm such intention.

(C) On September 10, 2009, AMC initiated-a competitive bidding process in accordance with
Applicable Law. On April 08, 2011, the SPML Infra timited and VA-Tech Wabag and
National Water and Sewerage Corporation (“Consortium”) was selected as the
“Preferred Bidder” to implement the Project and accordingly the Consortium, being the
Preferred Bidder, incorporated the Concessionaire as a special purpose company to
implement the Project.

(D) Standing Committee has given approva! in their meeting vide its resolution number 213,
dated 22/03/2011 to the preferred bidder hereafter called as Concessionaire.

{E) During the bidding process for the present work and as per executed Concession
Agreement signed by AMC and Concessionaire, M/s. Unity Consultants Pvt. Ltd, Pune
has been appointed as the Independent Engineer and the parties have agreed to enter
into this Agreement. NOW, THEREFORE, the parties hereto hereby agree as follows:

For Aurangabad City Water Utiity Company Ltd. %
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1. General

1.1 "Definitions and Interpretation

1.11 The words and expressions beginning with capital letters and defined in this
Agreement shall, unless the context otherwise requires, have the meaning
hereinafter respectively assigned to them:

a) “Addltlonal Costs” shall have the meaning set forth in Clause 6.1.2;
b) ”Agreement"’ means this Agreement, together with alt the Annexes;
c) “Agreement Value” shall have the meaning set forth in Clause 6.1.2;

d) “Applicable Laws” means the laws and any other instruments having the
force of law in India as they may be issued and in force from time to time

e} “Authority” means Aurangabad Municipal Corporation (AMC) represented
by Municipal Commissioner:, which expression shall include their respective
successors and permitted assigns, unless the context otherwise requires,
include its administrators, successors and assignees

f) “Client” means both , the Authority (Aurangabad Municipal Corporation-
AMC) and Concessionaire (ACWUCL) for the purpose of the this Independent
Engineer’s agreement

3:‘- I ™1 “Concession Agreement or CA” shall mean the concession agreement
ntered into on 22™ September, 2011 between AMC of the first part and

urangabad City Water Utility City Limited (ACWUCL) of the second part for

__3__&;__— fhe project referred to in Recital A;”
] "~ h) “Concessionaire” shall mean Aurangabad City Water Utility Company

Limited (ACWUCL);

i)  “Confidential Information” shall have the meaning set forth in Clause 3.3;

i} “Conflict of Interest” shall have the meaning set forth in Clause 3.2 read
with the provisions of RFP;

i
iK) “Dispute” shall have the rmeaning set forth in Clause 9.2.1;

/1) “Effective Date” means the date on which this Agreement comes into force
and effect pursuant to Clause 2.1;

m) “Expatrlate Personnel” means such persons who at the time of being so
hired had their domicile outside India;

For Awrangabad City aler Utility Company Ltd, w/%
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n) “Government” means the Government of India/ Government of
Maharashtra ;

o) “INR, Re. or Rs.” means Indian Rupees;

p) “Member”, in case the Independent Engineer consists of a joint venture or
consortium of more than one entity, means any of these entities, and
“Members” means all of these entities;

q) “Party” means the Authority, Concessionaire or the Independent Engineer,
as the case may be, and Parties means all three of them;

r} “Personnel” means persons hired by the independent Engineer or by any
Sub-Independent Engineer’s employees and assigned to the performance of
the Services or any part thereof;

s} “Resident Personnel” means such persons who at the time of being so hired
had their domicile inside India and at Aurangabad;

t)} “Services” means the work to be performed by the independent Engineer
pursuant to this Agreement, as described in the Terms of Reference hereto;

u) “Third Party” means any person or entity other than the Government, the
Authority, the Concessionaire, and the Independent Engineer.

All terms and words not defined herein shall, unless the context otherwise requires, have
the meaning assigned to them in the Concession Agreement.

1.1.2 The following documents along with all addenda issued thereto shall be deemed
to form and be read and construed as integral parts of this Agreement and in
case of any contradiction between or among them the priority in which a
document would prevail over another would be as laid down below beginning

from the highest priority to the lowest priority:

a) This Agreement;

b) Concession Agreemert (CA);

c) Letter of Award.

Relation between the Parties

Nothing contained herein shall be construed as establishing a relation of master
and servant or of agent and principal as between the Authority, concessionaire
and the Independent Engineer. The Independent Engineer shall, subject to this
Agreement, have complete charge of Personnel performing the Services and shall
be fully responsible for the Services performed by them or on their behalf
hereunder.

/f/{
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Rights and obligations

The mutual rights and obligations of the Authority and the Independent Engineer
shall be as set forth in the Agreement, in particular:

a) the Independent Engineer shall carry out the Services in accordance with the
provisions of the Agreement; and

b) The Authority and Concessionaire shall make payments to the Independent
Engineer in accordance with the provisions of the Agreement.

Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and
governed by the laws of India, and the courts at Aurangabad shall have exclusive
jurisdiction at Aurangabad, Maharashtra only, over matters arising out of or
relating to this Agreement.

Language
All notices required to be given by one Party to the other Party and all other

communications, documentation and proceedings which are in any way relevant
to this Agreement shall be in writing and in English and/or marathi language.

Table of contents and headings

The .tables of contents, headings or sub-headings in this Agreement are for
convenience of reference only and shall not be used in, and shall not affect, the
construction or interpretation of this Agreement.

Notices

Any notice or other communication to be given by any Party to the other Party
under or in connection with the matters contemplated by this Agreement shall be
in writing and given in accordarice herewith, shall be deemed to have been
delivered when in the normal course of post it ought to have been delivered and
in all other cases, it shall be deemed to have been delivered on the actual date
and time of delivery at the address set out below; provided that in the case of
facsimile or e-mail, it shall be deemed to have been delivered on the working days
following the date of its delivery.

ForAurangabad City Water Utiity Company Ltd, M
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If to AMC
The Commissioner
Aurangabad Municipal Corporation, Town Hali, Aurangabad-431001.
Maharashtra-India.
Ph-+91 240 2331194, Fax- +91 240 2331213
E Mail : contact@aurangabadmahapalika.org
If to Concesslonalre
Shri. Shreerang Deshpande
Project director
Aurangabad City Water Utility Company Ltd. (ACWUCL),

Plot No-01, Sector C-5, Town Centre, near Provident Fund Office, N-1,
CIDCO,

Aurangabad-431003
Ph/ Tel Fax: +91 240 6655000

E Mail: shreerang.deshpande @ utility.esselgroup.com

If to The Independent Engineer
Mr. Mahesh Pathak

Chairman & Managing Director, Unity Consultants Pvt. Ltd. 07, Raghuvansh
" Apts, Plot No-78, Mayur Colony, Kothrud, Pune-411038. Maharashtra-India

; i Tel:+91 20 25467788

__S_Qﬂ-g——-— Fax: +91 20 25668878

Email: mahesh.pathak@unitycpl.com, admin@unitycpl.com

Location

The Services shall be performed at the site of the Project in accordance with the
scope of work as specified in Terms of Reference (the “TOR”) at Annex-1 of this
Agreement and at such locations as are incidental thereto, including the offices of
the Independent Engineer.

icipal Corporat
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1.10

Authorised Representatives

Any action required or permitted to be taken, and any document required or
permitted to be executed, under this Agreement by the Authority or the
Independent Engineer, as the case may be, may be taken or executed by the
officials specified in this Clause 1.9.

The Authority may, from time to time, designate one of its officials as the
Authority Representative. Unless otherwise notified, the Authority
Representative shall be: Commissioner, Aurangabad Municipal Corporation,
Aurangabad

The Independent Engineer may designate one of its employees as Independent
Engineer’s Representative. Unless otherwise notified,

The Independent Engineer’s Representative shall be:

Mr. Mahesh Pathak,

Chairman & Managing Director, Unity Consultants Pvt. Ltd.
Tel: +91 20 25467788

Fax: +91 20 25668878

Email: mahesh.pathak@unitycpl.com, admin@unitycpl.com

Taxes and duties

Unless otherwise specified in the Agreement, the independent Engineer shall pay
all such taxes, duties, fees and other impositions as may be levied under the
Applicable Laws and the authority shall perform such duties in regards to the
deduction of such taxes as may be lawfully imposed on it.

3T 91 31- 9
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2. COMMENCEMENT, COMPLETION AND TERMINATION OF AGREEMENT

21 Effectiveness of Agreement

This Agreement shall come into force and effect on the date of this Agreement
(the “Effective Date”).

2.2 Commencement of Services

The Independent Engineer shall commence the Services within a period of 7
(seven) days from the date of the agreement/Effective Date, unless otherwise
communicated by the authority.

2.3 Termination of Agreement for failure to commence Services

If the Independent Engineer does not commence the Services within 07 days the
period specified in Clause 2.2 above, the Authority may, by giving 15 days notice
to the Independent Engineer, declare this Agreement to be null and void, and in
the event of such a declaration, the Performance Security of the Independent
Engineer shall stand forfeited.

Expiration of Agreement

: A Unless terminated earlier pursuant to Clauses 2.3 or 2.9 hereof, this Agreement
\ , " { shall, unless extended by the authority, expire upon the expiry of 36 (Thirty Six)
months or till the completion of the construction and rehabilitation period of the
project whichever is later.

Entire Agreement

\ This Agreement and the Annexes together constitute a complete and exclusive
g \\ statement of the terms of the agreement between the Parties on the subject
; \hereof and no amendment or modification hereto shall be valid and effective
——*Z_ nless such modification or amendment is agreed to in writing by the Parties
* and duly executed by persons especially empowered in this behaif by the
respective Parties, All prior written or oral understandings, offers or other
communications of every kind pertaining to this Agreement are abrogated and
withdrawn; provided, however, that the obligations of the Independent

~—< <

of Aurangabad City Wajer Utility Company Ltd.
F 9 Y COMRMISSIONER
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2.5.2

2.6

2.7

2.7.1

Engineer arising out of the provisions of the Concession Agreement shall
continue to subsist and shall be deemed to form part of this Agreement.

Without prejudice to the generality of the provisions of Clause 2.5.1, on matters
not covered by this Agreement, the provisions of the Concession Agreement

shall apply.

Modification of Agreement

Modification / Additions of the terms and conditions of this Agreement, including
any modifications / additions in the scope of the Services, and the fees to be
charged thereof may only be made by written agreement between the Parties by
mutual consent of all the parties subject to other provisions of this agreement
pursuant to Clauses 4.2.3 and 6.1.3 hereof, however, each party shall give due
consideration to any proposals for modification made by the other party.

Force_Majeure

Definition

a) For the purposes of this Agreeh’nent, “Force Majeure” means an event which
is beyond the reasonable control of a Party, and which makes a Party’s
performance of its obligations hereunder impossible or so impractical as
reasonably to be considered impossible in the circumstances, and includes,
but is not limited to, war, riots, civil disorder, earthquake, fire, explosion,
storm, flood or other adverse weather conditions, strikes, lockouts or other
industrial action {except where such strikes, lockouts or other industrial
action are within the power of the Party invoking Force Majeure to prevent),
'confiscation or any other action by government agencies.

s'Force Majeure shall not include (i) any event which is caused by the
) negligence or intentional action of a Party or agents or employees, nor (ii)
any event which a diligent Party could reasonably have been expected to
both (A} take into account at the time of the conclusion of this Agreement,
and (B} avoid or overcome in the carrying out of its obligations hereunder,

No breach of Agreement

The failure of any Party to fulfili any of its obligations hereunder shall not be

* considered to be a breach of, or default under, this Agreement in so far as such
' inabllity arises from an event of Force Majeure, provided that the Party affected
by such an event has taken all reasonable precautions, due care and reasonable
alternative measures, all with the objective of carrying out the terms and
conditions of this Agreement.

For Aurangabad City Wajer Utility Company Ltd. ~C—<
W Conpaty dcommﬁﬁc‘;

nicipal Corporation
Aurafgabad
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2.7.3 Megsures to be taken

a) A Party affected by an event of Force Majeure shall take all reasonable
measures to remove such Party’s inability to fulfill its obligations hereunder
with a minimum of delay.

b} A Party affected by an event of Force Majeure shall notify the other Parties
of such event as soon as possible, and in any event not later than 14
{fourteen) days following the occurrence of such event, providing evidence
of the nature and cause of such event, and shall similarly give notice of the
restoration of nc_)rmal conditions as soon as possible.

c¢) The Parties shall take all reasonable measures to minimise the
consequences of any event of Force Majeure.

2.7.4 Extension of time

Any period within which any Party shall, pursuant to this Agreement, complete
any action or task, shall be extended for a period equa! to the time during which
such Party was unable to perform such action as a result of Force Majeure. Any
such time period required for cor’hpletlon of such action or task shall be as per
the directions of Authority. The parties herein agree that there shall be no extra
compensation / fees payable to independent Engineer for the extended period
due to Force Majeure only.

2.7.5 Payments

During the period of its inability to perform the Services as a result of an event

431 ﬂ 3 !: ::»\,J of Force Majeure, the parties herein shall mutually agree upon the

i remuneration pursuant to Section 6 hereof of services satisfactory perform by
QAME 120 1T29) the independent Engineer prior to the effective date of torce measure. The
Authorities decision shall be final and binding on the parties to this agreement.

_S;Qj—gﬁ"_i Consultation

Not later than 30 (thirty) days after the Independent Engineer has, as the result
of an event of Force Majeure, become unable to perform a material portion of
the Services, the Parties shall consult with each other with a view to agreeing on
appropriate measures to be taken in the circumstances.

§uspension of Agreement

' ~*‘E;he Authority may, by written notice of suspension to the Independent Engineer,
;uspend all payments to the Independent Engineer hereunder if the Independent
r/

icipal Corporation
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Engineer shall be in breach of this Agreement or shall fail to perform any of its
obligations under this Agreement, including .the carrying out of the Services;
provided that such notice of suspension (i) shall specify the nature of the breach
or failure, and (ii} shall provide an opportunity to the Independent Engineer to
remedy such breach or failure within a period not exceeding 30 (thirty) days after
receipt by the Independent Engineer of such notice of suspension,

Termination of Agreement
By the Authority

The Authority may, by not less than 30 (thirty) days’ written notice of
termination to the Independent Engineer, such notice to be given after the
occurrence of any of the events specified in this Clause 2.9.1, terminate this
Agreement if:

a) the Independent Engineer fails to remedy any breach hereof or any failure in
the performance of its obligations hereunder, as specified in a notice of
suspension pursuant to Clause 2.8 hereinabove, within 30 (thirty) days of
receipt of such notice of suspension or within such further period as the
Authority may have subsequently granted in writing;

b} the Independent Engineer becomes insolvent or bankrupt or enters into any
agreement with its creditors for relief of debt or take advantage of any law
for the benefit of debtors or goes into liquidation or receivership whether

compulsory or voluntary;,

c) the independent Engineer fails to comply with any final decision reached as
a result of arbitration proceedings pursuant to Section 9 hereof;

31 3 ! 3 1 "d)ﬁmei‘lndependent Engineer submits to the Authority a statement which has a

material effect on the rights, obligations or interests of the Authority and

ZC which the Independent Engineer knows to be false,

Y2u

Water
Management
Consiltan:s

he result of Force Majeure, the Independent Engineer is unable to
efform a material portion of the Services for a period of not less than 60
(sixty) days; or
the authority, in its sole discretion and with reasons mentioned whatsoever
decides to terminate this agreement.

If the consultant, in the judgment of the authority has engaged incorrupt or

fraudulent practices incompetent or in executing the contract. For the
purpose of this clause:

For Aurangabad City Water Utility Company Lid. Coméﬁ;
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29.2

“Corrupt Practice” raeans the offering, giving, receiving or soliciting of anything
of value to influence the action of a public official in the selection process or
in contract execution. '

“Fraudulent Practice” means a misrepresentation of facts in order to influence a
selection process or the execution of a contract to the detriment of the
borrower, and includes collusive practice among consultants (prior to after
submission of proposals) designed'to established prices at artificial non-
competitive level and to deprive the borrower of the benefits of free and
open competition.

h) Concessionaire represents to authority that the Independent Engineer is not
discharging his duties in a fair, efficient and diligent manner and if the
dispute remains unresolved, the authority may terminate this contract.

By the Independent Engineer

The Independent Engineer may, by not less than 30 (thirty) days’ written notice
to the Authority, such notice to be given after the occurrence of any of the
events specified in this Clause 2.9.2, terminate this Agreement if:

a) the Authority fails to pay any money due to the Independent Engineer
pursuant to this Agreement and not subject to dispute pursuant to Section 9
hereof within 45 (forty five) days after receiving written notice from the
Independent Engineer that such payment is overdue;

b) the Authority is in material breach of its obligations pursuant to this
Agreement and has not remedied the same within 45 (forty five) days (or
such longer period as the Independent Engineer may have subsequently

- granted in writing) following the receipt by the Authority of the Independent
Engineer’s notice specifying such breach;

¢) as the result of Force Majeure, the Independent Engineer is unable to
perform a material portion of the Services for a period of not less than 60
(sixty) days; or

d) the Authority fails to comply with any final decision reached as a result of
arbitration pursuant to Clause 9 hereof.

Cessation of rights and obligations

Upon termination of this Agreement pursuant to Clauses 2.3 or 2.9 hereof, or
upon expiration of this Agreement pursuant to Clause 2.4 hereof, all rights and
obligations of the Parties hereunder shall cease, except (i) such rights and
obligations as may have accrued on the date of termination or expiration, or

<
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29.4

2.9.5
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which expressly survive such Termination; (ii) the obligation of confidentiality
set forth in Clause 3.3 hereof; (iii} the Independent Engineer’s obligation to
permit inspection, copying and auditing of such of its accounts and records set
forth in Clause 3.6, as relate to the independent Engineer’s Services provided
under this Agreement; and (iv) any right or remedy which a Party may have
under this Agreement or the Applicable Law.

Cessation of Services

Upon termination of this Agreement by notice of either Party to the other
pursuant to Clauses 2.9.1 or 2.9.2 hereof, the Independent Engineer shall,
immediately upon dispatch or receipt of such notice, take all necessary steps to

_bring the Services to a close in a prompt and orderly manner and shalf make

every reasonable effort to keep expenditures for this purpose to a minimum.
With respect to documents prepared by the Independent Engineer and
equipment and materials furnished by the Authority, the Independent Engineer
shall proceed as provided respectively by Clauses 3.9 or 3.10 hereof.

Payment upon Termination

Upon termination of this Agreement pursuant to Clauses 2.9.1 or 2.9.2 hereof,
the Authority shall make the following payments to the Iindependent Engineer
(after offsetting against these payments any amount that may be due from the

Independent Engineer to the Authority):
(i} remuneration pursuant to Section 6 hereof for Services satisfactorily
performed prior to the date of termination;

(ii) reimbursable expenditures pursuant to Section 6 hereof for expenditures
) actually incurred prior to the date of termination. Bills for reimbursement
hereunder may be submitted along in original supporting materials, along
with a Statement of Expenses, duly certified by the Authorised
Representative; and

{iii) except in the case of termination pursuant to sub-clauses (a) through (h) of
Clause 2.9.1 hereof, reimbursement of any reasonable cost incidental to the
prompt and orderly termination of the Agreement including the cost of the
return travel of the independent Engineer’s personnel.

Disputes about Events of Termination

1. When dispute arises between the parties, then parties should sit together
and should take reasonable efforts to resolve the dispute amicably as per

3T IT_I1- 9
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clause 9.1. If parties fails to settle the dispute amicably, then either party
refer the matter to arbitration as per agreement clause 9.4.

2. |If either Party disputes whether an event specified in Clause 2.9.1 or in
Clause 2.9.2 hereof has occurred, such Party may, within 45 (Forty Five) days
after receipt of notice of termination from the other Party, refer the matter
to arbitration pursuant to Section 9 hereof, and this Agreement shall not be
terminated on account of such event except in accordance with the terms of

any resulting arbitral award.
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3. OBLIGATIONS OF THE INDEPENDENT ENGINEER

3.1 General

3.1.1 Standards of Performance

The Independent Engineer shall perform the Services and carry out its
obligations hereunder with all due diligence, efficiency and economy, in
accordance with generally accepted professional techniques and practices, and
shall observe sound management practices, and employ appropriate advanced
technology and safe and effective equipment, machinery, materials and
methods. The Independent Engineer shall always act, in respect of any matter
relating to this Agreement or to the Services, as a faithful adviser to the
Authority, and shall at all times support and safeguard the Authority’s legitimate
interests in any dealings with Third Parties.

3.1.2 Terms of Reference

The scope of services to be performed by the Independent Engineer is specified
in the Terms of Reference (the “TOR”) at Annex-1 of this Agreement. The
Independent Engineer shall provide the Deliverables specified therein in
conformity with the time schedule stated therein.

3.1.3 Applicablg Laws

The Independent Engineer shall perform the Services in accordance with the
Applicable Laws and shall take all practicable steps to ensure that any of the
associates, as well as the Personnel and agents of the Independent Engineer
cbmply with the Applicable Laws.

3.2 Contlict of Interest

3.2.1 The Independent Engineer shall not have a Conflict of interest and any breach
hereof shall constitute a breach of the Agreement.

Independent Engineer and Affiliates not to be otherwise interested in the

Project

The Independent Engineer agrees that, during the term of this Agreement and
after its termination, the Independent Engineer or any A sociate thereof and
any entity affiliated with the Independent Engineer, shall be disqualified from
providing gagds, works, services, loans or equity for any project resulting from

S IT I7- q
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or closely related to the Services and any breach of this obligation shall amount
to a Conflict of Interest; provided that the restriction herein shall not apply after
a period of Two years from the completion of this assignment or to consulting
assignments granted by banks/ lenders at any time; provided further that this
restriction shall not apply to consultancy/ advisory services provided to the
Authority in continuation of this Consultancy or to any subsequent consultancy/
advisory services provided to the Authority in accordance with the rules of the
Authority. For the avoidance of doubt, an entity affiliated with the Independent
Engineer shali include a partner in the Independent Engineer’s firm or a person
who holds more than 5% (five per cent) of the subscribed and paid up share
capital of the Independent Engineer, as the case may be, and any Associate
thereof.

3.23 Prohibition of conflicting activities

Neither the Independent Engineer nor the Personnel of the Independent
Engineer shall engage, either directly or indirectly, in any of the following
activities:

a) during the term of this Agreement, any business or professional activities

which would conflict with the activities assigned to them under this
Agreement;

b) after the termination of this Agreement, such other activities as may be
specified in the Agreement; or

3.24 independent Engineer not to benefit from commissions discounts, etc.

The remuneration of the Independent Engineer pursuant to Section 6 hereof
shall constitute the Independent Engineer’s sole remuneration in connection
with this Agreement or the Services and, subject to clause 3.2.5 hereof, the
Independent Engineer shall not accept for its own benefit any trade commission,
discount or similar payment in connection with activities pursuant to this
Agreement or to the Services or in the discharge of its obligations hereunder,
and the Independent Engineer shall use their best efforts to ensure that of the

personnel and agents, similarly shall not receive any such additional

remuneration.

The Independent Engineer, as part of the services, have the responsibility of
advising the authority of the procurement of goods, works or services, the
Independent Engineer shall comply with any applicable procurement guidelines
of the authority and or associate banks or of the association, as the case may be,
and the other funding agencies and shall at all times exercise such responsibility

TGRS
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in the best interest of the authority. Any discounts or commissions obtained by
the Independent Engineer in the exercise of such procurement responsibility
shall be for the account of the authority.

3.3 Confidentiality

The Independent Engineer, and its Personnel shall not, either during the term or
within two years after the expiration or termination of this Agreement or
Concession Agreement whichever is later disclose any proprietary information,
including information relating to reports, data, drawings, design software or other
material, whether written or oral, in electronic or magnetic format, and the
contents thereof; and any reports, digests or summaries created or derived from
any of the foregoing that is provided by the Authority to the Independent
Engineer, and its Personnel; any infermation provided by or relating to the
Authority, its technology, technical processes, business affairs or finances or any
information relating to the Authority’s employees, officers or other professionais
or suppliers, customers, or contractors of the Authority; and any other
information which the Independent Engineer is under an obligation to keep
confidential in relation to the Project, the Services or this Agreement
(“Confidential Information”), without the prior written consent of the Authority.

Notwithstanding the aforesaid, the Independent Engineer, and its Personnel may

disclose Confidential Information to the extent that such Confidential Information:

(i) was in the public domain prior to its delivery to the Independent Engineer and
it's Personnel becomes a part of the public knowledge from a source other
......... ~ than the Independent Engineer, its Personnel;

31 33 3 ) . w«--(ﬂ) was obtained from a third party with no known duty to maintain its
R i confidentiality;

is required to be disclosed by Applicable Laws or judicial or administrative or
\ arbitral process or by any governmental instrumentalities, provided that for
any such disclosure, the Independent Engineer, its Personnel shall give the

/
<UeM
T2 ¥ . the Indep '
™ Authority, prompt written notice, and use reasonable efforts to ensure that

such disclosure is accorded confidential treatment; and

(iv) is provided to the professional advisers, agents, auditors or representatives of
the Independent Engineer or its Personnel as is reasonable under the
circumstances; provided, however, that the Independent Engineer or its
\'\ Personnel as the case may be, shall require their professional advisers, agents,
&2 - } auditors or its representatives, to undertake in writing to keep such
+ f’ Confidential Information, confidential and shall use its best efforts to ensure
,4 ﬂ' compliance with such undertaking.
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3.4

341

3.4.2

343

e
v

Liability of the Independent Engineer

The Independent Engineer’s liability under this Agreement shali be determined
by the Applicable Laws and the provisions hereof.

Independent Engineer’s liability towards the Authority

The Independent Engineer shall, subject to the limitation specified in Clause
3.4.3, be liable to the Authority for any direct loss or damage accrued or likely
to accrue due to deficiency in Services rendered by it.

The Parties hereto agree that in case of negligence or willful misconduct on the
part of the Independent Engineer or on the part of any person or firm acting on
behalf of the Independent Engineer in carrying out the Services, the
Independent Engineer, with respect to damage caused to the Authority’s
property, shall not be liable to the Authority:

(i) for any indirect or consequential loss or damage; and

(ii) for any direct loss or damage that exceeds (a) the Agreement Vaiue set forth
in Clause 6.1.2 of this Agreement, or (b) the proceeds the Independent
Engineer may be entitled to receive from any insurance maintained by the
Independent Engineer to cover such a liability in accordance with Clause
3.5.2, whichever of (a) or (b) is higher.

{ili) The policy should be issued only from an Insurance Company operating in
India

(iv) The policy must cleared indicate the limit of indemnity in terms of “Any one
Accident” (AOA) and “Aggregate limit on the policy period” (AOP).

(v) If the Independent Engineer enters into an agreement with the Authority in

£ s . :
i a joint venture or “in association”, the policy must be procured and provided

i to the authority by the joint venture / in association entity and not by the

: individual partners of the joint venture / association.

Mﬂl‘lagem. i/ ]
nt sy
COncul;amal/' i/

(vi) The contract may include a provision thereby the Independent Engineer
does not cancel the policy midterm without the consent of the authority.
The insurance company may provide an undertaking in the regard.

This limitation of liability specified in Clause 3.4.3 shall not affect the
Independent Engineer’s liability, if any, for damage to Third Parties caused by
the Independent Engineer or any person or firm acting on behalf of the
Independent Engineer in carrying out the Services subject, however, to a limit
equal to agreement value,

——<.
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3.45 Professional liability Insurance may be accepted initially for one year which shall
be extended annually till the completion of construction and rehabilitation
period. Professional liability insurance shall be uniformly taken for a period as

agreed in clause 2.4,

3.5 Insurance to be taken out by the Independent Engineer

3.5.1

a)

b)

The Independent Engineer shall, for the duration of this Agreement, take out
and maintain at its own cost, on the terms and conditions approved by the
Authority , insurance against the risks, and for the coverage, as specified in
the Agreement and in accordance with good industry practice.

Within 15 (fifteen) days of receiving any insurance policy certificate in respect
of insurances required to be obtained and maintained under this clause, the
Independent Engineer shall furnish to the Authority, copies of such policy
certificates, copies of the insurance policies and evidence that the insurance
premiums have been paid in respect of such insurance. No insurance shall be
cancelled, modified or allowed to expire or lapse during the term of this
Agreement.

If the Independent Engineer fails to effect and keep in force the aforesaid
insurances for which it is responsible pursuant hereto, the Authority shall,
apart from having other recourse available under this Agreement, have the
option, without prejudice to the obligations of the Independent Engineer, to
take out the aforesaid insurance, to keep in force any such insurances, and
pay such premium and recover the costs thereof from the Independent
Engineer, and the Independent Engineer shall be liable to pay such amounts
on demand by the Authority.

Except in case of third party liabilities, the insurance policies so procured shall
mention the authority as the beneficiary of the independent Engineer and the
Independent Engineer shall procure an undertaking from the insurance
company to this effect;

The Parties agree that the risks and coverage shall include but not be limited to
the following:

a) Third Party liability insurance as required under Applicable Laws;

For Aarangabad City Water tility Company Ltd, COMMISSIONER
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b) employer’s liability and workers’ compensation insurance in respect of the
Personnel of the Independent Engineer, in accordance with Applicable Laws
as well as with respect to such personnel, any such life, health, accident,
travel or other insurance as may be appropriate; and

¢) Professional liability insurance for an amount not less than the Agreement

Value.

d) Third party motor vehicle liability insurance as required under Motor
Vehicles Act, 1988 in respect of motor vehicles operated in India by the
consultants or their personnel or any sub-consultants or their personnel for
the period of consultancy.

e) Insurance against lost of or damage to (i) equipment purchased in whole or
in part with funds provided under this agreement, (ii) the independent
engineer’s property used in the performance of the services, and (iii) any
documents prepared by the Independent Engineer in the performance of

the services.

3.6 Accounting and inspection of Accounts
The Independent Engineer shall:

a) keep accurate and systematic accounts and records in respect of the
Services provided under this Agreement, in accordance with standard
accounting procedures and / or the applicabie laws within the project area

. and in such form and detail as will clearly identify all relevant charges and

cbst, and the basis thereof; and

bermit the Authority or its designated representative periodically, and up to
one year from the expiration or termination of this Agreement, to inspect

the same and make copies thereof. .

shall permit the authority to inspect the Independent Engineer’s accounts
and records relating to the performance of the Independent Engineer and to
provide the audited statement duly signed and certified by the CA to the
authority as and when required by the authority.
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3.7 Independent Engineer’s actions requiring the Authority’s prior approval

The Independent Engineer shall obtain the Authority’s prior approval in writing
before taking any of the following actions:

a) appointing such members of the Personnel as are listed in Annex-2.

b) entering into a subcontract for the performance of any part of the Services, it
being understood (i) that the selection of the associates and the terms and
conditions of the subcontract shall have been approved in writing by the
Authority prior to the execution of the subcontract, and (ii) that the
independent Engineer shall remain fully liable for the performance of the
Services by the associates and its Personnel pursuant to this Agreement; and

c) any other action that is specified in this Agreement,

d) taking any action under a civil works contract designating the Independent
Engineer as “Engineer”, for which action, pursuant to such civili works
contract, the written approval of the authority “employer” is required.

3.8 Reporting obligations

The Independent Engineer shall submit to the Authority the reports and
documents specified in the Agreement, in the form, in the numbers and
within the time periods set forth therein.

3.9 Documents prepared by the Independent Engineer to be property of the
Authority

31' TT TT“S‘Bﬂ Al plans, drawings, specifications, designs, reports and other documents
(collectively referred to as “Consultancy Documents”) prepared by the

wg Ge' ‘]z Independent Engineer, (or by any Third Party) in performing the Services shall
become and remain the property of the authority, and all intellectual property

___3__0;33‘_—‘ rights in such Consultancy Documents shall vest with the authority. Any
Consultancy Document, of which the ownership or the intellectual property
rights do not vest with the Authority under law, shall automatically stand
assigned to the Authority as and when such Consuiltancy Document is created

and the Independent Engineer agrees to execute all papers and to perform such
other acts as the Authority may deem necessary to secure its rights herein

assigned by the independent Engineer.

The independent Engineer shall, not later than termination or expiration of this
Agreement, deliver all Consultancy Documents to the Authority and

4 <
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Concessionaire all together with a detailed inventory thereof. The Independent
Engineer may retain a copy of such Consultancy Documents. The Independent
Engineer, or a Third Party shall not use these Consultancy Documents for
purposes unrelated to this Agreement without the prior written approval of the
Authority.

393 The Independent Engineer shall hold the authority harmiess and indemnified for
any losses, claims, damages, expenses (including all legal expenses), awards,
penalties or injuries (collectively referred to as ‘claims’) which may arise from or
due to any unauthorized use of such Consuitancy Documents, or due to any
breach or failure on part of the Independent Engineer or its associates or a
Third Party to perform any of its duties or obligations in relation to securing the
aforementioned rights of the Authority.

3.10 Providing access to Project Office and Personnel

The Independent Engineer shall ensure that the authority, and officials of the
authority having authority from the authority, are provided unrestricted access to
the Project Office and to all Personnel during office hours. The Authority’s official,
who has been authorised by the Authority in this behalf, shall have the right to
inspect the Services in progress, interact with Personnel of the Independent
Engineer and verify the records relating to the Services for his satisfaction.

3.11 Accuracy of Services

The Independent Engineer shall be responsible for accuracy of the services
provided by it as part of his scope of services as provided in the Annex-1 of
agreehent. Subject to the provisions of Clause 3.4. it shall indemnify the
Authority against any inaccuracy in its work which might surface during
implementation of the Project, if such inaccuracy is the result of any negligence or
inadequate due diligence on part of the Independent Engineer or arises out of its
failure to conform to good industry practice. The Independent Engineer shall also
be responsible for promptly correcting the same, at its own cost and risk.
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4. INDEPENDENT ENGINEER’S PERSONNEL

4.1 General

The Independent Engineer shall employ and provide such qualified and
experienced Personnel as may be required to carry out the Services.

4.2 Deployment of Personnel

421 The designations, agreed job descriptions, minimum qualification, names and
the estimated periods of engagement in carrying out the Services by each of the
Independent Engineer’s Personnel are described in Annex-2 of this Agreement
and the list of the key personnel deployed for the various project components
involved.

4.2.2 If any new work is required beyond the scope of the Services specified in the
Terms of Reference as mentioned in Annex-01, the additional cost to be paid
over and above the cost set forth in the Annex-3 of the agreement. The
additional cost to be paid shall be mutually agreed between all the parties.

4.3 Approval of Personnel

43.1 The Personnel listed in Annex-2 of the Agreement are hereby approved by the
Authority. No other Professional Personnel shall be engaged without prior

v

approval of the Authority.

4.3.2 If ‘the Independent Engineer hereafter proposes to engage any person as
Professional Personnel, it shall submit to the Authority its proposal along with a
CV. the Authority may approve or reject such proposal within 14 (fourteen) days
of receipt thereof. In case the proposal is rejected, the Independent Engineer
may propose an alternative person for the Authority’s consideration. in the
event the Authority does not reject a proposal within 14 (fourteen) days of the
date of receipt thereof under this Clause 4.3, it shall be deemed to have been
approved by the Authority.
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4.4 Working Hours, Overtime, Leave etc

a)

b)

Working hours and holidays for all personnel shall be in accordance with that
of the working hours and holidays notified for the Authority and
Concessionaire.

The personnel of all types engaged by Iindependent Engineer to provide
services on this agreement shall not be entitled to be paid for overtime nor to
take paid seek leave or vacation leave, the Independent Engineer’s
remuneration shall be deemed to cover these items. Any taking of leave by
personnel shall be subject to the prior approval by the Authority and the
Independent Engineer shall ensure that absence for leave purposes will be
delay the progress and adequate supervision of the services.

4.5 Substitution of Key Personnel

The Authority expects all the Key Personnel specified in the Proposal to be
available during implementation of the Agreement. The Authority will not
consider any substitution of ;Key Personnel except under compelling
circumstances beyond the control of the Independent Engineer and the
concerned Key Personnel. Such substitution shall be subject to equally or better
qualified and experienced personnel being provided to the satisfaction of the
Authority.

a)

37 31 4=
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Except as the authority may otherwise agree, no changes shall be made in the
key personnel. If, for any reason beyond the reasonable control of the
Independent Engineer, it becomes necessary to replace any of the personnel,
the Independent Engineer shall forthwith provide as a replacement a person
of equivalent or better qualifications.

If the authority (i) finds that any of the personnel has committed serious
misconduct or has been charges with having committed a criminal action, or
(i) has reasonable cause to be dissatisfied with the performance of any of the
personnel, then the Independent Engineer shall, at the Authority’s written
request specifying the grounds therefore, forthwith provide a replacement of

__B_Q_ﬂ—g-‘—'ia person with qualifications and experience acceptable to the authority.

The Independent Engineer shall bear a!l additional travel and other costs
arising out of or incidental to any removal and / or replacement, . However,
for the reason other than death / extreme medical ground, (i) for total
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replacement upto 50% of key personnel, no penalty shall be applicable for the
payment to be made to the Independent Engineer, (ii) if the total replacement
or removal exceeds more than 50%, then deduction in cost shall be effected

as under
i. Rs. 10,000/- for every removal/ replacement of key personnel only and

ii. Rs. 5000/- for every removal or replacement for any other engineering

personne!.

d) In order to prevent the tendency of the personnel and consulting firm to
submit incorrect and inflated CV, they should sign every page of CV before
submission in order to authenticate that CV furnished by them is correct. The
consulting firm and the personnel through consulting firm should be informed
by authority while accepting CV of the new personnel that if CV is found
incorrect and inflated at a later date, the personnel accepted would be
removed from his assignment and debarred from further authority’s works for
an appropriate period to be decided by authority. If the same consulting firm
submits incorrect information again second time, necessary acticn will be
taken by authority to black-list'that firm.

4.6 Resident Team Leader and Project Manager

The person designated as the Team Leader of the Independent Engineer’s
Personnel shall be responsible for the coordination , timely and efficient
functioning of the Personnel. In addition, the Independent Engineer may
designate a suitable person as Project Manager (the “Project Manager”) who
shall be responsible for day to day performance of the Services and remain

present at works site.
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5. OBLIGATIONS OF THE AUTHORITY

5.1 Assistance in clearances etc.

Unless otherwise specified in the Agreement, the Authority shall make best
efforts to ensure that the Government shall:

a) provide the Independent Engineer, and its Personnel with work permits and
such other documents as may be necessary to enable the Independent
Engineer, and its Personnel to perform the Services;

b) fadilitate prompt clearance through customs of any property required for the
Services; and

¢) issue to officials, agents and representatives of the Government ail such
instructions as may be necessary or appropriate for the prompt and effective
implementation of the Services.

5.2 Access to land and property

The Authority warrants that the independent Engineer shall have, free of charge,
unimpeded access to the site of the project in respect of which access is required
for the performance of Services; provided that if such access shall not be made
available to the Independent Engineer as and when so required, the Parties shall
agree on (i) the time extension, as may be appropriate, for the performance of
Services, and {ii) the additional payments, if any, to be made to the Independent
Engineer as a result thereof pursuant to Clause 6.1.3.

53 Change in Applicable Law

if, after the date of this Agreement, there is any change following which increases
or decreases the cost or reimbursable expenses incurred by the Independent
Engineer in performing the services, payable to the Independent Engineer under
this Agreement, shall be increased or decreased accordingly by agreement
between the parties hereto, and corresponding adjustments shall be made to the
aforesaid agreement value,

1) Any change in the rates of service tax including applicable surcharge and
cess as per thestatutory rules existing from time to time.
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2) Any change in the account of change in scope of services and agreed by
the parties.

5.4 Payment

In consideration of the Services performed by the Independent Engineer under
this Agreement, the Authority shall make to the Independent Engineer such
payments and in such manner as is provided in Section 6 of this Agreement.
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6.

6.1

6.1.1

612

6.1.3

6.2

6.3
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PAYMENT TO THE INDEPENDENT ENGINEER

v A

™ N

Cost estimates and Agreement Value

An abstract of the cost of the Services payable to the Independent Engineer is
set forth in Annex-3 of the Agreement. The total fees shall be 2.35% ( Two point
Thirty Five percent ) of the project cost of Rs. 79220 Lacs (Rs. Seventy Nine
Thousand Two Hundred and Twenty Lacs) as set forth in Concession Agreement.

Except as may be otherwise agreed under Clause 2.6 and subject to Clause 6.1.3,
the payments under this Agreement shall not exceed the agreement value
specified herein (the “Agreement Value”). The Parties agre: that the Agreement
Value Is Rs. 1861.67 Lacs (Rupees One Thousand Eight Hundred and Sixty One
point Sixty Seven Lacs) which does not include the Additional Costs specified
pertaining to the additional services/ works as may be mutually agreed upon.
(the “Additional Costs”)

NotWithstanding anything to the contrary contained in Clause 6.1.2, if pursuant
to the provisions of Clauses 2;.6 and 2.7, the Parties agree that additional
payments shall be made to the Independent Engineer at the same rate i.e.
(2.35% + service tax) of the additional cost of services/work in order to cover
any additional expenditures, payments not envisaged in the cost estimates
referred to the clause 6.1.1 above.

Currency of payment

All payments shall be made in Indian Rupees.

Mode of billing and payment
Billing and payments in respect of the Services shall be made as follows:-

a) The Independent Engineer shall be paid for its services as per the Payment
Schedule at Annex-4 of this Agreement, subject to the Independent Engineer
fulfilling the following conditions:

(i) No payment shall be due for the next stage till the Independent Engineer
completes, to the satisfaction of the Authority, the work pertaining to the
preceding stage.
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b)

c)

(ii) The Authority shall pay to the independent Engineer, only the undisputed
amount.

The Authority shall cause the payment due to the Independent Engineer to be
made within 20 (Twenty) days after the receipt by the Authority of duly
completed bills with necessary particulars (the “Due Date”).

Any undisputed amount which the Authority has paid or caused to be paid in
excess of the amounts actually payable in accordance with the provisions of
this Agreement shall be reimbursed by the Independent Engineer to the
Authority within 30 (thirty) after receipt by the Independent Engineer of
notice thereof. Any such claim by the Authority for reimbursement must be
made within 1 (one) year after receipt by the Authority of a final report and a
final statement in accordance with Clause 6.3 (d). Any delay by the
Independent Engineer in reimbursement by the due date shall attract simple
interest @ 10% (Ten Percent) per annum.

d) All payments under this Agreement shall be made to the account of the

Independent Engineer as may be notified to the Authority by the Independent
Engineer.







7.

7.1

7.1.1

7.1.2

7.2

7.2.1

LIQUIDATED DAMAGES AND PENALTIES

Performance Security

The gross performance security shall be 7.5%. This shall be submitted in two
parts. The first / initial Performance Security of 2.50% shall be submitted in the
form of Bank Guarantee before the Appointed Date as per Concession
Agreement and the 05% shall retain from each payment by way of performance
security (the “Performance Security”). This performance security of 7.5% (Seven
point Five percent), to be appropriated against breach of this Agreement or for
recovery of liquidated damages as specified in Clause 7.2 herein. The
Performance Security shall be returned to the Independent Engineer at the end
of 3 (three) months after the expiration of this Agreement pursuant to Clause
2.4 hereof.

The Independent Engineer may, in lieu of retention of the amounts as referred
to in Clause 7.1.1 above, furnish a Bank Guarantee substantially in the form
specified at Annex-5 of this Agreément.

Liquidated Damages
Liquidated Damages for error/variation

In case any error or variation is detected in the reports submitted by the
Independent Engineer and such error or variation is the result of negligence or
lack of due diligence on the part of the Independent Engineer, the consequential
damages thereof shall be quantified by the Authority in a reasonable manner
and recovered from the Independent Engineer by way of deemed liquidated
damages, subject to a maximum of 50% (Fifty Percent) of the agreement value.
The' total amount of liquidated damages shall not exceed 50% (Fifty Percent) of
the agreement value set forth in clause 6.1.2.

Uquidated Damages for delay

In case of delay in completion of Services, liquidated damages not exceeding an
amount equal to 0.2% (zero point two per cent) of the performance security per
day, subject to a maximum of 10% (Ten Percent) of thn agreement value will be
imposed and shall be recovered by appropriation from the Performance Security
or otherwise. However, in case of delay due to reasons beyond the control of
the Independent Engineer, suitable extension of time shall be granted.
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7.2.3 Encashment and appropriation of Performance Security

The Authority shall have the right to invoke and appropriate the proceeds of the
Performance Security, in whole or in part, with notice to the Independent
Engineer in the event of breach of this Agreement or for recovery of liquidated
damages specified in this Clause 7.2.

7.3 Penalty for deficiency in Services

In addition to the liquidated damages not amounting to penalty, as specified in
Clause 7.2, warning may be issued to the Independent Engineer for minor
deficiencies on its part. In the case of significant deficiencies in Services causing
adverse effect on the Project or on the reputation of the Authority, other penal
action including debarring for a specified period may also be initiated as per policy
of the Authority.

For Aurangabad City Water Utility Company Ltd,
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8.1

8.2
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FAIRNESS AND GOOD FAITH

Good Faith

The Parties undertake to act in good faith with respect to each other’s rights
under this Agreement and to adopt all reasonable measures to ensure the
realization of the objectives of this Agreement.

Operation of the Agreement

The Parties recognise that it is impractical in this Agreement to provide for every
contingency which may arise during the life of the Agreement, and the Parties
hereby agree that it is their intention that this Agreement shall operate fairly as
between them, and without detriment to the interest of either of them, and that,
if during the term of this Agreement either Party believes that this Agreement is
operating unfairly, the Parties will use their best efforts to agree on such action as
may be necessary to remove the tause or causes of such unfairness, but failure to
agree on any action pursuant to this Clause shall not give rise to a dispute subject
to arbitration in accordance with Section 9 hereof.
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9.

9.1

9.2
9.2.1

9.2.2

9.3

SETTLEMENT OF DISPUTES

Amicable settlement

The Parties shall use their best efforts to settle amicably all disputes arising out of
or in connection with this Agreement or the interpretation thereof.

Dispute resoiution

Any dispute, difference or controversy of whatever nature howsoever arising
under or out of or in relation to this Agreement (including its interpretation)
hetween the Parties, and so notified in writing by either Party to the other Party
(the “Dispute”) shall, in the first instance, be attempted to be resolved amicably
in accordance with the ccnciliation procedure set forth in Clause 9.3.

The Parties agree to use their best efforts for resolving all Disputes arising under
or in respect of this Agreement promptly, equitably and in good faith, and
further agree to provide each other with reasonable access during normal
business hours to all non- privileged records, information and data pertaining to
any Dispute.

Conciliation

In the event of any Dispute between the Parties, the parties shall meet for
amicable settlement, and upon such reference, the said parties shall meet no later
than 10 (ten) days from the date of reference to discuss and attempt to amicably
resolve the Dispute. If such meeting does not take place within the 10 (ten) day
péfio'd, or the Dispute is not amicably settled within 15 (fifteen) days of the
meeting or’the Dispute is not resolved as evidenced by the signing of written
terms of settlement within 30 (thirty) days of the notice in writing referred to in
Clause 9.2.1 or such longer period as may be mutually agreed by the Parties,
either Party may refer the Dispute to arbitration in accordance with the provisions
of Clause 9.4.

Arbitration

Any Dispute which is not resolved amicably by conciliation, as provided in Clause
9.3, shall be finally decided by reference to arbitration in accordance with Clause

\
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9.4.2

9.4.3

9.4.4

9.4.5

9.4.6

9.4.2. Such arbitrati;)n shall be held in accordance with the Rules of Arbitration
of the International Centre for Alternative Dispute Resolution, New Delhi ({the
“Rules”), or such other rules as may be mutually agreed by the Parties, and shall
be subject tc the provisions of the Arbitration and Conciliation Act, 1996, The
venue of such arbitration shall be Aurangabad and the language of arbitration
proceedings shall be English and / or Marathi.

Depending on the dispute between the parties their shall be arbitral tribunal of
three arbitrétors, of whom The Authority shall select one Arbitrator and the
Independent Engineer shall select another one, and the third arbitrator shail be
appointedt by the two arbitrators selected, and in the event of this
disagreement between the three arbitrator, the appointment shali be made in
accordance with the “The Arbitration and Conciliation 1996”. The work of
arbitration shall be at Aurangabad.

The arbitrators shall make a reasoned award (the “Award”). Any Award made in
any arbitration held pursuant to this Section 9 shall be final and binding on the
Parties as from the date it is made, and the Independent Engineer, the Authority
and Concessionaire agree and undertake to carry out such Award without delay.

The Independent Engineer, the Authority and Concessionaire agree that an
Award may be enforced against the Independent Engineer and/or the Authority,
as the case may be.

This Agreement and the rights and obligations of the Parties shall remain in full
force and effect, pending the Award in any arbitration proceedings hereunder.

Arbitration proceedings and work of arbitration shall be at Aurangabad

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be signed in their
respective names as of the day and year first above written.

SIGNED, SEALED AND DELIVERED

For and on behalf of AMC by: 3:r TT J E ~ q

e Bame g
(9mgMiature)

SHRI. GOKUL MAWARE X O RS | §

COMMISSIONER
AURANGABAD MUNICIPAL CORPORATION, AURANGABAD. PIN- 431001

FAX-0240 2331213
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icipal Corpora

pa 2,§ Aupangabad -
Director / Authorised Signatory )t/

(37]







SIGNED, SEALED AND DELIVERED .

For and on behalf of Aurangabad City Water Utility Company Ltd. (ACWUCL)
as Concessionaire

For Ausangabad City Water Utility Company Ltd.
Signature
SHRI. SHREERANG DESHPANDE Director / Authorised Signatory
PROJECT DIRECTOR
AURANGABAD CITY WATER UTILITY COMPANY LTD. (ACWUCL),

PLOT NO-01, SECT C-5, TOWN CENTRE, NEAR PROVIDENT FUND OFFICE, N-1,
CIDCO,

AURANGABAD-431003
FAX- 0240-

SIGNED, SEALED AND DELIVERED

For and on behal dependent Engineer

(Signature) N

MR. MAHESH PATHAK TRl

[y

(CHAIRMAN & MANAGING DIRECTOR, UNITY CONSULTANTS PVT. LTD.

07, RAGHUVANSH APTS, PLOT NO-78, MAYUR COLONY, KOTHRUD, PUNE-
411038. MAHARASHTRA-INDIA. FAX-020 25467788

In the presence of: 34' IV TT- = |

v Mrs, Urmtla Nidn Chitbke He ML lb\baw
gy ehe

Payveen GQuaiser kKhan

EXECUTIVE ENGINEER waicips! CO
WATER SUPPLY
A.M.C aiiwan SARAD
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Annex -1 — Terms of Reference

1. GENERAL

AMC is a statutory body which came into being under the provisions of the Bombay
Provincial Municipal Cbrporations Act, 1949 and which carries out the obligatory and
discretionary functions as prescribed in the Bombay Provincial Municipal Corporations
Act, 1949.

AMC manages water supply services through 6 (six) administrative divisions with staff
strength of 5370 (Three hundred and Seventy). The water supply department is
responsible for capital work, regular operation and maintenance of the system, water
supply to the city of Aurangabad, and the related billing and collections.

AMC presently draws about 156 MLD of water at source level. Currently AMC charges
flat yearly tariff to its customers, for about 100,000 (one lakh) water connections under
its jurisdiction. AMC has computerized its water billing procedure, but the integration of
the collection system and issuance of computerized receipts for the same have not
been implemented. As per the water audit report prepared earlier by AMC, the non-
revenue water accounts for about 50% (fifty percent) of ex-treatment supply. The real
losses are at 33% (thirty three percent) (water losses in distribution) and apparent/
commercial losses are at about 17% (seventeen percent) (unauthorized consumption
and free supply).

In order to improve water availability and quality of service level, AMC has planned a
comprehensive water supply project, being the Project for the city of Aurangabad. The
Project shall focus on:

a. Reduction of non-revenue water by reduction of technical losses through
leakage control management and reduction of commercial losses in water
supply system through identification and regularization of illegal
connections, metering and improvement in billing and collection systems;
and

b. Refurbishment and expansion of transmission and distribution network.

AMC has launched a Parallel Pipe Water Supply Scheme for the period or upto year
2038, sanctioned in the year 2009 under the Urban Infrastructure Development Scheme
for Small and Medium Towns (“UIDSSMT”) programme of Ministry of Urban
Development (the “MoUD”). The Project has two sub-components: {i) Building a new
bulk water transmission pipeline with a water treatment plant; and (ii) Refurbishment

of an existing distribution system in the city.
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2.

The Authority seeks the services of Independent Engineer in Aurangabad for this Project
(coliectively the “Independent Engineer”). The Terms of Reference (the “TOR”) and the
scope of the consultancy for this assignment are specified below.

The Independent Engineer shall be guided in its assignment by the Concession
Agreement (the “CA").

SCOPE OF SERVICES

The Independent Engineer hereto agree that the scope of services hereunder shall not be

2.1.

final and the Independent Engineer shall be binding to refer the Concession Agreement
and its schedules for the final scope of services.

Role and function of Independent Engineer

The Project Manager or his Authorised representative shall visit the work site
personally from time to time as stated in Annex-2, for ascertaining that the work is
being carried out satisfactorily and also for studying the problems on the spot and
giving necessary clarifications / directions.

The Independent Engineer shall engage and retain for the purpose adequate
supervisory staff as agreed upto between the client and the independent Engineer.
The supervisory staff shall consist of skilled and experienced technical men and the
Independent Engineer shall undertake to keep a qualified and experienced technical
site engineer who shall always be in charge of the works and be available on the site
till the completion of the construction and rehabilitation period.

The site engineer available at site shall receive instruction on behalf of the
Indepéndent Engineer, which may be given from time to time either by the AMC or
the inspecting/ visiting officers duly authorised by the client.

The Independent Engineer shall ensure that the Concessionaire attends to all
observations made during the periodic visits by the various inspecting officers about

the quality of work.

The Independent Engineer shall deploy staff as stated in Annex-2, for supervision
and constant day to day monitoring on operation of project facilities and technical
supervision over the construction work including checking layout, checking
requirements of material and their procurement in time, checking their quality
conforming to approved specifications and accepted standard. The Independent

! \ Engineer shali deploy such staff as is required keeping the quantity and quality of
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2.2

The Independent Engineer shall not have any objection to the client maintaining any
civil engineering staff at its own cost at the site of works to carry out work and
duties allotted to them by the client in respect of works at the site.

The Independent Engineer shall supervise during construction and rehabilitation
period of the assigned work, ensuring quality control in accordance with standard
practice as stipulated in Concession Agreement. The quality control will be exercised
at all stages of construction, viz. approval of materials there on in proper proportion
including prescribing norms for test periodically and acceptability criteria and
workmanship at all stages of execution of individual items of work.

The Independent Engineer shall ensure proper establishment of field laboratories by
the Concessionaire, to conduct laboratory tests on materials for construction such as
cement, steel, bricks, concrete cubes etc. Essential gauges, instruments etc. should
be arranged to be calibrated periodically. The Independent £ngineer shall review
necessary site records and obtain data in support of the same. The Independent
Engineer shall ensure all fields and laboratory tests on materials of construction as

well as partially or completely erected structures etc. are carried out by the -

Concessionaire and review concern records thereof.

The Independent Engineer shall render to the Clients every assistant, all technical
services, guidance or advise on any matter concerning the technical and engineering
aspects of the project including periodical interaction and also through invited
experts on specific subjects with Clients prior approval.

Duties of Independent Engineer during Construction and Rehabilitation Period

By the end of Preparatory Period, the Concessionaire shall, at its own cost, prepare and
submit to the Independent Engineer and AMC, plans for the construction and rehabilitation
of the Works, and operation of the project during the Construction and Rehabilitation
Périod. Such draft work plan will be subject to the approval of AMC, and the Concessionaire
will provide —

L e D Pir
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Detailed design and drawings for all Project components;

Detailed cost estimate for all Project components, source of the technology,
procurement schedule

Quarterly project milestones in accordance with the principles set out in Clause 15.3
of Concession agreement;

Sub-contracts to be approved;

Plan for the regularisation of illegal water connections in accordance with the
Applicable Law (Water by Laws);

Plan for the metering all consumer connections and production and distribution
points;

Plan for maintenance of all consumer and flow meters;
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viii. Plan for a detailed household survey, covering entire Supply Area;
ix. Plan for putting in place a consumer complaint recording and monitoring system;
x.  Plan for installing computerized billing and collection system;
xi.  Plan for reduction of water loss in the system;
xil.  Plan and measures to be undertaken to maintain the potability of supplied water;
xill. Detailed plan to maintain appropriate pressure levels at pre-decided production and
distribution points, to be determined between Concessionaire and AMC;
Xiv. Plan to cover growing Supply Area in future either because of increase in the
number of End User or on account of geographical area; and
xv.  Detailed employee deployment plan.

The Independent Engineer shall have the right to discharge its obligations as set out in this
Agreement. In accordance with this Agreement and the terms of reference agreed upon by
the Concessionaire and AMC for the appointment of the Independent Engineer, the
Independent Engineer shall -

a. Within 15 (fifteen) days from the submission of the draft work plan by the
Concessionaire, Independent Engineer, Authority and a consultant invited by
Authority, if any, will meet to discuss and approve the draft work plan. Independent
Engineer will be entitled to seek clarifications from the Concessionaire and the
Concessionaire will respond to such requests within 7 {seven) days from the date on
which the clarification is sought by Independent Engineer. In the event Independent
Engineer is satisfied with the clarification received from the Concessionaire, AMC
shall, within 15 {fifteen) days from the date of receiving clarification from the
Concessionaire, give its approval for the draft work plan after due recommendation
from Independent Engineer. AMC’s approval of the draft work plan shall not be
unreasonably withheld and such approved plan will be referred to as the
“Construction and Rehabilitation Work Plan” and on the Appointed Date shall form
part of Schedule IV of Concession Agreement.

b. The Concessionaire agrees that all notices issued to AMC under this Agreement in
connection with the Construction and Rehabilitation Work Plan shall also be issued
to the Independent Engineer and AMCs consultant, if any. In the event Independent
Engineer does not meet to discuss the approved work f'an nor seeks any
clarification within 7 [Seven] days from the date of submission of draft work plan to
AMC, AMC shall deemed to have approved the draft work plan.

The Independent Engineer shall review any modified Drawings or supporting
Documents sent to it by the Concessionaire and furnish its comments within 15
(Fifteen) days of receiving such Drawings or Documents.
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d.

The ln&ependent Engineer shall review the detailed design, construction
methodology, quality assurance procedures and the procurement, engineering and
construction time schedule sent to it by the Concessionaire, and furnish its
comments within 15 (fifteen) days of receipt thereof.

The Independent Engineer shall review the monthly progress reports furnished by
the Concessionaire and send its comments thereon to the Authority and the
Concessionaire within 7 (seven) days of receipt of such reports.

The Independent Enginzer shall inspect the Construction Works and the Project
Facilities once every month, preferably after receipt of the monthly progress reports
from the Concessionaire, but before the 20th (twentieth) day of each month in any
case, and make out the Inspection Report setting forth an overview of the status,
progress, quality and safety of construction, including the work methodology
adopted, the materials used and their sources, and conformity of Construction
Works of the Approved DPR, approved Drawings and the Specifications and
Standards. In a separate section of the inspection Report, the Independent Engineer
shall describe in reasonable detail the lapses, defects or deficiencies observed by it
in the Construction Works. The Inspection Report shall also contain a review of the
maintenance in conformity with the provisions of the Concession Agreement. The
independent Engineer shall send a copy of its Inspection Report to authority and the
Concessionaire within 7 (seven) days of the inspection.

For determining that the Construction Works conform to approved DPR, approved
Drawings and Specifications and Standards, the Independent Engineer shall require
the Concessionaire to carry out, or cause to be carried out, Tests on a sample basis,

Wto be specified by the Independent Engineer in accordance with Good Industry

“Practice. The Independent Engineer shall issue necessary directions to the

ML
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Foncessionaire for ensuring that the Tests are conducted in a fair and efficient
anner, and shall monitor and review the results thereof.
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__S__C_)_j__g_i—ihe sarﬁple size of the Tests, to be specified by the Independent Engineer shall
comprise 10% (ten percent) of the quantity or number of Tests prescribed for each

category or type of Tests in the Q.A.P { Quality Assurance plan) to be received from
Concessionaire. provided that the Independent Engineer may, for reasons to be
recorded in writing, increase the aforesaid sample size by up to 10% (ten percent)
for certain categories or types of Tests in consultation with AMC

The timing of Tests and the criteria for acceptance / rejection of their results shall be
determined by the Independent Engineer in accordance with the Q.A.P ( Quality
Assurance plan) to be received from Concessionaire. The Tests shall be undertaken
on a random sample basis and shall be in addition to, and independent of, the Tests
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that may be carried out by the Concessionaire for its own quality assurance in
accordance with Good Industry Practice.

j. In the event that the results of any Tests referred establish any deficiencies or
defects in the Construction Works, the Independent Engineer shall require the
Concessionaire to carry out remedial measures for removing such defects and
deficiencies to the satisfaction of the Independent Engineer. In the event
Concessionaire carries out any remedial works for removal or rectification of any
defects or deficiencies as mentioned above, the Independent Engineer shall require
the Concessionaire to carry out, or cause to be carried out, Tests to determine that
such remedial works have brought the Construction Works into conformity with the
Specifications and Standards, Approved DPR and approved Drawings, and the
provisions of this paragraph shall apply to such Tests.

k. In the event that the Concessionaire does not achieve at least 85% (eighty five
percent) of the Project Milestones of, the Independent Engineer shall undertake a
review of the progress of construction and identify potential delays, if any. If the
Independent Engineer shall determine that completion of construction and
development of all the Project Facilities is not feasible within the Scheduled Project
Completion Date specified in the CToncession Agreement, it shall require the
Concessionaire to indicate within 15 (fifteen) days of a communication from the
Independent Engineer, the steps proposed to be taken by the Concessionaire to
expedite progress, and the period within which it shall achieve the Commercial
Operation Date. Upon receipt of a report from the Concessionaire, the independent
Engineer shall review the same and send its comments to agreement and the
Concessionaire forthwith.

. The Independent Engineer shall evaluate whether the Project Milestones have been
completed and whether the operation of the Project Facilities meet the Service Level
Requirements.

m. Issue of certificates as specified under the Concession Agreement certifying the
fulfillment of the obligations by the Concessionaire under the Concession
Agreement for release of further Grants.

If at any time during the Construction Period, the lndepéndent Engineer determines
that the Concessionaire has not made adequate arrangements for the safety of
workers and Users in the zone of construction or that any work is being carried out
.-\ in a manner that threatens the safety of the workers and the Users, it shall make a
o ; recommendation to the authority forthwith, identifying the whole or part of the
(u ‘;’ - ', Construction Works that should be suspended for ensuring safety in respect thereof.
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In the event that the Concessionaire carries out any remedial measures to secure
the safety of suspended works and Users, it may, by notice in writing, require the
Independent Engineer to inspect such works, and within 7 (Seven) days of receiving
such notice, the Independent Engineer shall inspect the suspended works and make
a report to the authority'/ forthwith, recommending whether or not such suspension
may be revoked by Authority.

If suspension of Construction Works is for reasons not attributable to the
Concessionaire, the Independent Engineer shall determine the extension of dates
set forth in the Project completion schedule and/or Project Milestones, to which the
Concessionaire is reasonably entitled, and shall notify the authority and the
Concessionaire of such extension.

The Independent Engineer shall review all the monthly progress report and
inspection report submitted by the concessionaire. The Independent Engineer shall
review these reports and give its comments to the authority and the concessionaire
within 10 (Ten) days of receipt of the reports.

After all Project Milestones have been certified as complete, the Independent
Engineer shall issue a certificate of Commercial Operation Date.

Independent Engincer shall witness the third party inspection and testing of
materials if so delivered such as pipes, specials, valves, pumps, motors,
transformers, panel board, other electrical & mechanical equipments etc. as and
when required. Aurangabad Municipal Corporation representative may also remain
present at the time of inspection and testing. All the expenses towards such
inspection and testing whether in India or aboard has tn be borne by the
concessionaire.

With the prior consent of AMC, the Independent Engineer may at the request of the
Concessionaire issue a functional certificate of completion certifying that whilst the
Works have not been completed and/or the Project does not, at present, meet all
Service Level Requirements, the Concessionaire shall be permitted to perform its
Operations and Maintenance Period obligations or part tnereof. Such certification
shall be termed “Partial COD".

When certifying Partial COD pursuant to Clause 18.4(e) of Concession Agreement,
the Independent Engineer shall issue a list of outstanding items signed jointly by the
independent Engineer and the Concessionaire (“Punch List”). All Punch List items
shall be completed by the Concessionaire within 90 (ninety) days of the date of
certification of Partial COD. Upon completion of all Punch List items to the

ForAwangabad City Water Utiity Company L1, 30" SIONER
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satisfaction of the Independent Engineer, the Independent Engineer shall issue the
certificate of Commercial Operations Date to the Concessionaire.

v. The Independent Engineer shall carry out, or cause to be carried out, all the Tests to
determine compliance of the Project Facilities with the Specifications and Standards,
of the Approved DPR and approved Drawings for the purpose of issuance of Interim
Completion Certificate and Project Completion Certificate, as the case may be. Upon
the Independent Engineer determining the Tests to be successfu! and the
construction works to be substantially complete, it shall issue an Interim Completion
Certificate respect of each of the Project Facilities. In addition, the Independent
Engineer shall prepare a Punch List comprising of the outstanding items in respect of
such Project Facilities to be completed by the Concessionaire within a time period
agreed between the Independent Engineer and the Concessionaire. Upon
completion of Construction Works in all respects for all the Project Facilities and/or
completion of all items in the Punch List, if any, the Independent Engineer shall issue
a Project Completion Certificate to the Concessionaire.

2.3. Duties of independent Engineer in case of Termination

a) At any time, not earlier than 120 (one hundred and twenty} days prior to
Termination but not tater than 15 (fifteen) days prior to such Termination, the
Independent Engineer shall, in the presence of a representative of the
Concessionaire, inspect the Project Facilities (excluding Add-on Economic
Facilities}) for determining compliance by the Concessionaire with the
Divestment Requirements set forth in the Concession Agreement and, if
required, cause Tests to be carried out at the Concessionaire's cost for
determining such compliance.

b) The Independent Engineer shall inspect the Project Facilities (excluding Add-on
Economic Facilities) once in every 15 (fifteen) days during a period of 120 (one
hundred and twenty) days after Termination for dete*mining the liability of the
Concessionaire under the Concession Agreement, in respect of the defects or
deficiencies specified therein. If any such defect or deficiency is found by the
Independent Engineer, it shall make a report in reasonable detail and send it
forthwith to the authority and the Concessionaire.

Duties with respect to Determination of Cost and Time

)} The Independent Engineer shall determine the costs, and/or their
reasonableness that are required to be determined by it under the Concession
Agreement.
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b) The Independent Engineer shall determine the period, or any extension
thereof, that is required to be determined by it under the Concession
Agreement.

2.5. Assistance in Dispute Resolution

a) When called upon by either Party in the event of any Dispute, the Independent
Engineer shall mediate and assist the Parties in arriving at an amicable
settlement.

b) In the event of any disagreement between the Parties regarding the meaning,
scope and nature of Good Industry Practice, as set forth in any provision of the
Concession Agreement, the Independent Engineer shall specify such meaning,
scope and nature by issuing a reasoned written statement relying on good
industry practice and authentic literature.

2.6. Other Duties and Function

The Independent Engineer shall perform all other duties and functions as specified
in the Concession Agreement and such other duties that may require the
Independent Engineer to perform in relation to this Concession Agreement.

2.7. Miscellaneous

a) The Independent Engineer shall notify its programme of inspection to the
authority and to the Concessionaire, who may, in their dis “retion, depute their
respective representatives to be present during the inspection.

b) A copy of all communications, comments, instructions, Drawings or Documents
sent by the Independent Engineer to the Concessionaire pursuant to this TOR,
and a copy of all the Test results with comments of the Independent Engineer
thereon shall be furnished by the Independent Engineer to the authority
forthwith. '

¢) The Independent Engineer shall obtain, and the Concessionaire shall furnish 03
{three) copies , one directly to the Authority and 2 (two) copies thereof, all
communications and reports required to be submitted, under the Concession
Agreement, by the Concessionaire to the Independent Engineer, whereupon

the Independent Engineer shall send one of the copies to the authority along
with its comments thereon.

 The Independent Engineer shall retain at least 1 (one) copy each of all Drawings
and Documents received by it, including 'as-built' Drawings, and keep them in
its safe custody for the period of 02 year from the date of completion.
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e) Upon completion of its assignment hereunder, the Independent Engineer shall
duly classify and list all Drawings, Documents, results of Tests and other
relevant records, and hand them over to the authority, and obtain written
receipt thereof. 2 (two) copies of the said documents shall also be furnished in
micro film form or in such other medium as may be acceptable to the authority.

2.8. Performance clause

a) Independent Engineers shall be expected to fully comply with all the provisions
of the “Terms of Reference”, and shall be fully responsible for supervising the
Designs, Construction and maintenance and operation of the facility takes
place in accordance with the provisions of the Concession Agreement and
other schedules. Any failure of the independent Engineer in notifying to the
Authority and the Concessionaire on non-compliance of the provisions of the
Concession Agreement and other schedules by the Concessionaire, non-
adherence to the provision of ToR and non- adherence to the time schedule
prescribed under ToR shall amount to non- performance.

b) The Independent Engineer shall appoint its authorized representative, who
shall issue on behalf of the Independent Engineer, the Provisional Completion
Certification and Completion Certificate along with the Tcam Leader and shall
carry out any such task as may be decided by the Authority. The Independent
Engineer shall take prior approval of the Authority before issuing Provisional
Compietion Certification and Completion Certificate. The proposal submitted
shall also include the name of the authorized representative along with the
authorization letter and power of attorney.

2.9. Period of Service

The services of the independent Engineer would be availed for an initial period
of 3 (three) years during the Construction and Rehabilitation period. This
appointment would be valid for a period of 3 (three) years from the date of
appointed date during the Construction and Rehabilitation period. The
appointment period may be extended further for a period of 2 {Two) years
The terms and conditions for this extended period shall be mutually decided

and agreed upon by all parties
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Annex -2 - Independent Engineer Personnel List

1. Project
Co-ordinator

2. Team leader

3. Deputy Team
Leader

4. Hydraulic
Expert

5. Civil Expert

6. Pipeline
expert

7. WTP Expert

8. Electricai
Expert

9. Mechanical
Expert

10. SCADA
Specialist

Note: The required support personnel will be mobilized as per the progress of work and in
line with approved milestone . The details of above activities, names etc shall be submitted

before appointed date, (i cement of construction & rehabilitation period)

For Aurangabad City Water tility Company Ltd. | A<
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Annex -3 — Abstract of the Cost for Consultancy Services

Pa'rtviculalfs' ' . Cost {INR Lakhs)

1 Agreement Cost — for consuitancy services to Rs. 1861.67*
provide the Independent Engineer Services
for Aurangabad city water supply project on
PPP basis for Aurangabad Municipal
Corporation in Aurangabad, Maharashtra for

(Rs. One Thousand Eight
Hundred and Sixty One point
Sixty Seven Lacs )*

Three years.

2 Additional Cost (If any) Nil

3 Total Cost for Consultancy Services for Three Rs. 1861.67*
vears (3) (Rs. One Thousand Eight

Hundred and Sixty One point
Sixty Seven Lacs)*

Note: * Service Tax shall be paid extra on each payment as applicable from time to time as
per Government of India norms.
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Annex -4- Payment Schedules

The payment shall be made as per the details given:

The gross considerations shall be divided in the ratio of 60:40 and will be effective from the
Appointed Date as per Concession Agreement. This means the 60% of the total fees shall be
paid in 36 equal monthly installments and 40% of the total fees shall be paid in proportion to
the financial progress of the project based on the approved financial payment break up/
provisions as per accepted and approved mile stones of the concessionaire

The total consideration is divided in two parts.

Part A- deals with fixed payment for the period of 36 months in the form of EMI-Equal
Monthly Installments and Part B will be proportion to the financial progress of the project
based on the approved financial payment break up/ provisions a> per accepted and
approved mile stones of the concessionaire.

The Service tax shall be paid extra as applicable from time to time as per Gol norms.
The payment shalil be released combining of part A and Part B wherever applicable

A) Part A- The 60%* of the total fees as per Annex-04 shall be distributed in 36 equal
monthly installments.

The gross payment to IE is Rs. 18,61,66,908/-*
Say 1861.67 Lac*

The equal monthly installments = (Rs. 1861.67 Lac* x 60% = Rs. 1117.00 Lac)/ 36
months *

=Rs.31.02782 Lac*
=Rs. 31,02,782/-* per month

* Service tax shall be paid extra as applicable from time to time as per Gol
norms

PLUS

B) Part B- The balance 40%* of the total fees as per Annex-04 shall be paid in
\ proportion to the financial progress of the project based on the approved financial
payment break up/ provisions as per accepted and approved mile stones of the
concessionaire . The payment shall be made to IE within agreed stipulated time.

The gross payment to IE is Rs. 1861.67 Lac*
e 37 31 I1-9

LeMe | 16|92

Ro9 3
tey Utility Company Lid.

Wa ,{/e
mwgahadcuy
prbe— con 'csuonegm
— cipal Corpo ’
Dicactor / uthorised Signaierny %:m Au ngat‘:)a;a

(51






40% of this amount = Rs.7,44,66,760/-*

This shall be paid proportionate to the financial progress of the project based on
the approved financial payment break up/ provisions as per accepted and approved
mile stones of the concessionaire .

* Service tax shall be paid extra as applicable from time to time as per Gol
norms

Payment Break up for PART “A”
'_ Milestone " Professional fee inclu'ding out of

©service tax

Construction & Rehabilitation Period

) . .
pocket expenses and excluding .

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
1* Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
2" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
3'Y Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
4™ Month from the Commencement Date

-

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
5™ Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
6™ Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
7™ Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*

e ™" Month from the Commencement Date
A

o N .
- |, Oh Submission of Monrthly Status Report at the end of Rs..31,02,782/-*

“1.9 . onth from the Commencement Date

For Aurangabad City Water Utility Company Ltd. COM JONER
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= Professi_,ohal fee including out of

" Milestone
L <

. pdcket'éxpehsefs 'and‘éxcluding

service tax-

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
10" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
11™ Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
12" Month from the Commencement Date :

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
13" Month from the Commencement Date

On Submission of Monthly Status Repoit at the end of Rs..31,02,782/-*
14" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
15" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
16" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
17" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
18" Month from the Commencement Date '

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
19" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
20" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
\21" Month from the Commencement Date

O\n Submission of Monthly Status Report at the end of Rs..31,02,782/-*
; BT
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. Prdfessiohal'fee including out of

Milestone . .
. pocket expenses and excluding

service tax

22" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
23" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
24" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
25" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
26" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
27" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
28" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
29" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
30" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
31% Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
32" Month from the Commencement Date

Ob'RegiSt/, On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
O T g 9~ \33" Month from the Commencement Date
& & oy T
" o ! E JO\S\ Submission of Monthly Status Report at the end of Rs..31,02,782/-*
: o

) \ F 3 iy ng’"' Month from the Commencement Date
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. Professional fee ihcluding,out of
pocket expenses-and excluding

Milestone - .

service tax .

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
35" Month from the Commencement Date

On Submission of Monthly Status Report at the end of Rs..31,02,782/-*
36" Month from the Commencement Date

Total Rs.11,17,00,152/-*

Plus

B) Part B- The balance 40%* of the total fees as per Annex-03 shall be paid in
proportion to the financial progress of the project based on the approved financial
payment break up/ provisions as per accepted and approved mile stones of the
concessioner . The payment shall be made to IE within agreed stipulated time.

Thus the payment shall be made "6 the lhdependent Engineer as combined payment of
Part A + Part B as applicable from time to time.

* Service Tax shall be paid extra as applicable from time to time as per Government of India

norms

Thus Gross payable PART A- Rs. 11,17,00,152/-*
Part B- Rs.07,44,66,758/-*
Total - Rs.18,61,66,910/-*
Say Rs. Rs. 1861.67 Lac*

" ForAuangabad Cily Water Utity Company Ltd. ?"
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Annex -5 - Bank Guarantee for Performance Security
(Refer Clause 7.1.2)

To Commissioner

Aurangabad Municipal Corporation,

Aurangabad

Commissioner, Aurangabad Municipal Corporation (hereinafter referred as the “Authority”,
which expression shall, unless repugnant to the context or meaning thereof, include its
successors, administrators and assigns) having awarded to M/s.................. , having its office
at ...ccoeoeeneeen. (hereinafter referred as the “Independent Engineer” which expression shall,
unless repugnant to the context or meaning thereof, include its successors, administrators,
executors and assigns), vide the Authority’s Agreement no. ................ Dated .......ccceveuenne.
valued at Rs. ....cccorvnrenenns (Rupees ....................}, (hereinafter referred to as the “Agreement”)
Independent Engineer Services for Aurangabad Water Supply Project, and the independent
Engineer having agreed to furnish a Bank Guarantee amounting to Rs. ............

(Rupees.........cccennn.. ) to the Authority for performance of the said Agreement.

1. We, e {hereinafter referred to as the “Bank”) at the request of the Independent
Engineer do hereby undertake to pay to the Authority an amount not exceeding Rs.
..................... {RUPEES ....c..eccrverenenn. } AGAINSt ANy loss or damage caused to or suffered or

would be caused to or suffered by the Authority by reason of any breach by the said
Independent Engineer of any of the terms or conditions contained in the said Agreement.

2. We, creenrecnnnen. {indicate the name of the Bank) do hereby undertake to pay the amounts
due and payable under this Guarantee without any demur, merely on a demand from the
Authority stating that the amount/claimed is due by way of loss or damage caused to or
would be caused to or suffered by the Authority by reason of breach by the said
independent Engineer of any of the terms or conditions contained in the said Agreement or
by reason of the Independent Engineer’s failure to perform the said Agreement. Any such
demand made on the bank shall be conclusive as regards the amount due and payable by
the Bank under this Guarantee. However, our liability under this Guarantee shall be
restricted to an amount not exceeding Rs. . . .. (RUpEES....cruvverrerereenans ).

3. We, e (indicate the name of Bank) undertake to pay to the Authority any money
so demanded notwithstanding any dispute or disputes raised by the Independent Engineer
in any suit or proceeding pending before any court or tribunal relating thereto, our liability
under this present being absolute and unequivocal. The payment so made by us under this
bond shall be a valid discharge of our liability for payment there under and the independent
Engineer shall have no claim against us for making such payment.

4. We, v, (indicate the name of Bank) further agree that the Guarantee herein
contained shall remain in full force and effect during the period that would be taken for the
Independent Engineering services for Aurangabad City Water Supply Project Draft Agreement [55)
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performance of the said Agreement and that it shall continue to be enforceable till all the
dues of the Authority under or by virtue of the said Agreement have been fully paid and its
claims satisfied or discharged or till the Authority certifies that the terms and conditions of
the said Agreement have been fully and properly carried out by the said Independent
Engineer and accordingly discharges this Guarantee. Unless a demand or claim under this
Guarantee is made on us in writing on or before a period of one year from the date of this
Guarantee, we shall be discharged from all liability under this Guarantee thereafter.

5. We, cvvernvvvvnrennnes (indicate the name of Bank) further agree with the Authority that the
Authority shall have the fullest liberty without our consent and without affecting in any
manner our obligations hereunder to vary any of the terms and conditions of the said
Agreement or to extend time of performance by the said independent Engineer from time to
time or to postpone for any time or from time to time any of the powers exercisable by the
Authority against the said Independent Engineer and to forbear or enforce any of the terms
and conditions relating to the said Agreement and we shall not be relieved from our liability
by reason of any such variation, or extension being granted to the said Independent
Engineer or for any forbearance, act or omission on the part of the Authority or any
indulgence by the Authority to the said Independent Engineer or any such matter or thing
whatsoever which under the law relating to sureties would, but for this provision, have the

effect of so relieving us.

6. This Guarantee will not be discharged due to the change in the constitution of the Bank or
the Independent Engineer(s).

7. WE, wrvvererenen. (indicate the name of Bank) lastly undertake not to revoke this Guarantee
during its currency except with the previous consent of the Authority in writing.

8. For the avoidance of doubt, the Bank’s liability under this Guarantee shall be restricted to
Rs. *** crore (Rupees ***** crore) only. The Bank sha!! be liable to pay the said amount or
any part thereof only if the Authority serves a written claim on the Bank in accordance with
paragraph 2 hereof, on or before [*** (indicate date falling 180 days after the date of this

Guarantee)). Y
37 3 3=

Name of Bank: %/U\ML q_v Y3

Seal of the Bank:

Dated, the .......... day of .......... , 20 35:} ‘3@ :3

(Signature, name and designation of the authorised signatory)

NOTES:
\i. The Bank Guarantee should contain the name, designation and code number of the officer(s) signing

%' -7 the Guarantee.

e

'ii‘:l The address, telephdne no. and other details of the Head Office of the Bank as well as of issuing
"Bganch should be mentioned on the covering letter of issuing Branch.
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Aurangabad City Water Utility Company Limited

513/A, 5th Floor, Kohinoor City, Kirol Road, L. B. S. Mar i
) , ,L.B.S. g, Off Bandra - Kurla Complex, Kurla (W), M -
Tel.: +91 22 66012323 « Fax : +91 22 66012300p (W), Mumbai - 400 070

CERTIFIED TRUE EXTRACTS OF THE RESOLUTION PASSED AT THE MEETING OF THE
BOARD OF DIRECTORS OF THE COMPANY HELD ON 23% JuLY, 2013

“RESOLVED THAT Mr. Ashok Agarwal, Director of the Company and Mr. Shreerang
Deshpande, Authorized Represcntative of the Company be and are hereby authorized for
and on behalf of the Comgpany, to discuss, negotiate, finalize and approve the terms and
ccnditions of Independent Engineer Agreement (“IE Agreement”) to be executed with
Aurangabad Municipal Corporation and Unity Consultants Private Limited (in terms of the
provisions of the Concession Agreement), the drafts whereof placed before the Board and
duly approved.

RESOLVED FURTHER THAT Mr. Ashok Agarwal, Director of the Company and Mr. Shreerang
Deshpande, Mr. Ashish Porwal and Mr. V. B. Shivnagi, Authorized Representatives of the
Company, be and are hereby severally authorized to sign and execute IE Agreement/other
Documents for and on behalf of the Company.

RESOLVED FURTHER THAT Mr. Ashok Agarwal, Director of the Company and Mr. Shreerang
Deshpande, Mr. Ashish Porwal and Mr. V. B. Shivnagi, Authorized Representatives of the
Company, be and are heareby severally authorized for and on behalf of the Company to
appear before the concerned Registrar/Sub-Registrar of Assurances and to present IE
Agreement /other Documents for registration and to represent before the Adjudicating
Authority and other Governmental / Semi-Governmental Authority(ies), if required and to
sign the statutory records for registering the IE Agreement/Documents in the name of the
Company. -

RESOLVED FURTHER THAT Mr. Ashok Agarwal, Director of the Company and Mr. Shreerang
Deshpande, Mr. Ashish Porwal and Mr. V. B. Shivnagi, Authorized Representatives of the
Company, be and are hereby severally authorized to do all anciilary, incidental,
consequential acts, deeds, matters and things as may be required or necessary for giving
effect to the aforesaid resolution.

RESOLVED FURTHER THAT a copy of this resolution duly certified by any of the Director
of the Company be forwarded to whomscever it may concern.”

-

Certified True Copy
For Aurangabad City Water Utility Company Limited

M

Director
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S

®IE AW pERMANENT ACCOUNT NUMBER @

HroeR 3], g

Commissioner of |

mmﬁ%aﬁ/ﬁamﬁnmmﬁmm
it B gitw /g aw &

HER S [ g,

"AER R (Her wo,

60/61, Reaw, &t 1w,
¢ - 411 004,

In case this card is l'osl/found,kindly inform/return to

the issuing authority :

Commissioner of Income-tax - { Pune,
"Prapﬂka( Sadan” (Annexe Buildl'ng),
60/61, Erandwane, Karve Road.

Pune - 411 004,

ncome-tax | Pune
N




MPes TqS FAR
¢ Gokul Baban Maware

7 W aY / Year of Birth : 1955

T FW T pERMANENT ACCOUNT NUMBER @
- . ABDPM2273K e

A INAME
GOKUL BABAN MAWARE

R = ™ raTHER'S NAME
BABAN GOVIND MAWARE

{ q¥9 / Male -
2831 stzssstof | I HNNNN

£, wm

v Address :
0 WEA iz Fan S/0 Baban Govind Mawasrs
:a-m, w PRIRRT, & Hano-111, Dist Colector Residence, Mah
W, Y Dhule, Dhule
REY, 424001 Masharashtra, 424001

Aadhaar - Samanya Maansacha Adhikaar

- - eppre—

@ A DATE OF BIRTH

25-01-1955 s
TR SIGNATURE A
e AT ST, g

Commissioner of Income-tax I, Pune
-~ !

svmasm/mawraqumama;a
Wﬂﬁﬁﬁ/'mmf
SR AR [ o,

"IN §EH" (et wa),

60/61, weaw, w4 Ty,

¢ - 411004

In case this card is lost/found, kindly inform/reryrn to
the issung au thority :

Commissioner of Income-tax . [ Pune,
"Prapﬁkar. Sadan" (Annexe Building),
60/61, Erandwane, Karve Rosd,

Pune - 411 004,
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;.this card is lost / someone's lost card is found,
ase:inform / return to : a
mé Tax PAN Services Unit, NSDL

CERTIFIED TRUE COPY
For Asrangabad City Watsr Utility Company Lid.
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Election Commission of India
A

IDENTITY CARD
NG TH

MT/0042/0247/251027

Elector's Name

Pathak Mahesh
qéa

Father's/Mother's/
Husband's Name Purushottam

qEYe) TS afRa AT JEERH
sex M @1 g
Ageon 1.1.85
|1.91.esww

/ﬁ“

Address/ X1
Anand Nilay

Kothrud,Karve Putala,P.M.T.Sta
Tal.Havell, Dist.Pune

Electoral Registration Officer

N AAER Aigol sfererd

For® ivajl Nagar Assembly Constituenc
. ¥ ST TR -

-Place/¥®  Pune Tﬁ
Date/&TW 8/1/95

This card may be used as an identity card
under different Government schemes.
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Govermment of India AADHAAR

m R SAEEE T AW, AT A Y
ixfvarsT Fwi% / Enroliment No 1218/19064/09392 m ST AT SAAET TN TR I F
To.
Parveen Qaiser Khan Momin
W/O Qaiser Khan Momin
& H.NO.11-2:58
§ WARD NO. 40 , :
NEAR QAISER KHAN CORPORETOR OFFICE RANMAST '
c% PURA NAWAB PURA lN FORMAT|ON .
Aurenoabad (MH) Aurangabed m Aadhaar is proof of identity, not of citizenship.
Maharashira 431004 L Lo , L
9623038191 m To establish identity, authenticate online.

Ref: 158/ 01E / 313882/ 316210/ P

1

UE395272353IN
’ B SR I 9 S
: o | R AR Tl T TR §a e R
ST SR @ / Your Aadh : g STYH X | o
' ' u | m Aadhaar is valid throughout the country.
6387 9848 1 097 ° m Aadhaar will be helpful in availing Government
SR — W HIOTETET SRER and Non-Govermnment services in future.
"""""""" P, —— o D
b R - T RO =ossemseeonmeeeenees >
iR yus—. AN Mmk
Parveen Qaiser Khan Momin HTHTT R

I=7 9§/ Year of Birth : 1966

o7 WIO SETE™ Aifie, 6. %, Address: W/O Qaiger Khan
T/ Female

22-3-4¢, A A, ¥o, FATFTT AT Momin, H. NO. 11-2-68, WARD

Fw Ifw wow, over YO AT NO. 40, NEAR QAISER KHAN

T, domar, e, wgrag,  CORPORETOR OFFICE,

431001 . RANMAST PURA NAWAB PURA,

. Aurangabad, Aurangabad (MH),
Maharashtra, 431001

= oy
1947 helpQuidal.govin  * www.uldal.govin P.O. Box No. 1847,
1800 180 1947 ) Sengaluru-$40 00t
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Summaryl (GoshwaraBhag-1)

LT B
] e Ted e W1 | 1
AT, 26 AT 2013 5:23 WA, A 3950/2013  Y22-1VA0

T FHTE: 39T1 /3959/2013
I {74 €. 18,61,66,908/- Wia<wT: % 00/-

WO {ETF F: ©.1,85,500/-

3. B w8 3 & st 7w st qradT:5437 gTadt faiF: 26/08/2013
#. 3. 3959 =% fX.26-08-2013 JIEIFCONRT AT ALYt fmarg a%
QT 5:03 |.H. AT, THC FAT. T o.M T 7T
Hioft i ¥, 30000.00
TET graveooft fr ¥. 2540.00
/&C‘ TTST T %, 20.00
— geit deaT: 127
TEF gL FIOMTATHT Tl
TF:  32560.00

Sub Registrar Aurangabad | gué %mr ;u:?angabad |

TEITAT T 73-FAaaTe

g oF: (F) T QT AT TIFTIRT HoTfF 378« a¢

foreg %. 1 26 / 08 / 2013 05 : 03 : 30 PM & e (wradiaam)
T %. 226 /08 /2013 05 : 05 : 23 PM & 3@ ()

1Sarita v1.0



Summary-2( S&T INIGRT AT -R )

T 1]
26/08/2013 5 22:45 PM [ edmrmz | E;;T;wimsgsg/zms Oy P
TE WHTH (3TT1/3959/2013
TEATAT WL -7 3-FTHoATE
FTH T AT F U@ TEAFTCIET THTT ST 39T
1 AT e o wrgew g R o 2
T T ' 7 .57 §
T | -, ATST A -, TATCAY 71 -, sl A: -, Tl %\%
A Kl
2 s R et ghfed el R (SPv) R o 5
FRTAT =T a1y o T o Aran a7 :-50
ey i -
qETSHALE A -, AIBT A: -, LA A1 -, AE 7 -, (L\_J
47 ATTAAJCAB445R

3 Aagfd weee g aE swem g WAk Ry T

IR AT WY [N urEE

TTSlE 7 7, WIS : -, FATCATN AT AT
AIEATE WAl #.78 7L e wruew qur |, =lw 7

S 11 £ S
d7 H9CABFPP7139R

qYg .49

FOF TEITAS FTF IR A 73-WTEAE =7 60 I 69 Req Fga Fea.

R w.3 € 3=:26 / 08 £2013 05 : 07 ; 57 PM

Arw

Y F. THHICY A1E F AT
1 it shfar e e .
97:28
ar-fREs s
o= #re:431001

2 sy it S EE
q7:47

TAT.ZISA 7.11-2-58 THAE I AGEY homarg

fomr ®re:431001

frer e oy A3 s i 3 ST e A9T-aTi sreter: AT, 7 i S TefaT
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i1 %.4 oY 4%:26 / 08 / 2013 05 : 08 : 52 PM
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